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Tax, ERISA, and SEC
Considerations

PLAN PARTICIPANT TAX CONSIDERATIONS
· Income Tax
· Deferrals and company contributions pre-tax

· Earnings accumulate tax-deferred

· Ordinary income tax when received
· Social Security Tax
· Plan Participant Deferrals

· Taxed when deferrals are made (similar to a 401(k))

· No tax on earnings

· No tax when received
· Company Contributions for Plan Participants
· Contributions and earnings taxed when vested

· Once vested, no tax on earnings

· No tax when received
· Independent Contractor Deferrals & Company Contributions
· No tax when deferrals are made

· No tax on earnings

· Contributions and earnings taxed when received

· Estate Tax
· The present value of the account balance and any supplemental death benefits will be included in the participant’s estate under IRC Sec. 2039(a).
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Tax, ERISA, and SEC

Considerations

COMPANY TAX CONSIDERATIONS
· Income Tax Plan Participant
· Employee deferrals and company contributions are considered a deferred tax deduction versus a current tax deduction.

· Earnings may be taxable or may accumulate tax-deferred, depending on the financing method selected.

· Deferred compensation payments are fully tax deductible in the year paid to the plan participant
· Social Security Tax
· Matching payment when plan participant pays
· No match for independent contractors
· Alternative Minimum Tax (AMT) (applies to certain C corporations only)
· The increase in the cash surrender value each year and the difference between the death benefit and the cash surrender value is considered a preference item when calculating AMT.  AMT is a prepayment of tax, not an additional tax.
· Accumulated Earnings Tax
· Assets purchased, such as mutual funds or life insurance, to finance a deferred compensation plan that represents a valid business purpose should not be subject to this tax.  In addition the insurance death proceeds are income tax free and are not subject to this tax.
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Tax, ERISA, and SEC

Considerations
EMPLOYEE RETIREMENT INCOME SECURITY ACT (ERISA) CONSIDERATIONS

A properly designed, implemented, and administered plan should avoid the substantial requirements of ERISA compliance.  The plan is designed to meet its requirements for the Top Hat exemption by providing benefits only for a select group of highly compensated or management employees.  Simplified compliance under ERISA includes the following requirements:

1.  Simplified Alternative Reporting- A written letter mailed to the Secretary of Labor within 120 days of the plan effective date, which includes the following information:

a. Company name and address

b. Tax identification number

c. Number of plans and participants

d. Statement explaining that the plan is intended to provide deferred 

    compensation benefits to a select group of management or highly 

    compensated employees.

2. Claims procedure in ERISA Part V

a. Written plan document and claims procedure

b. Named fiduciary for claims procedure
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